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I. INTRODI'CTION

1. This Administrative Order on Consenc (Order) is enbered
int.o wolunEarily by Ehe Unit.ed States Environmental ProEecLion
Ageney (EPA) and 5M, fncorporaEed, Kerley Mining Chemicalsf l!lc.,
and Tech-Sym Corporation (Respondents). This Order concerns the
performance of a removal action by RespondenLs and reimbursement.
of response costs incurred by the United States in connection
with Lhe lreeds Silver Recfamation sit,e (Site) in Leeds,
Washington Counly, IlT.

II. JURISDIETION

2. This order is issued under Lhe authority wesEed in Lhe
President of the United States by sections 104, 106 (a) , LO7 , and
L22 of the Comprehensive Enwironmental Response, Compensation,
and Liability Act of L980, 42 U.S.C. SS 9604, 9605(a) , 9607, and
9622, as amended,by the Superfund AmendmenLs and Reautrhorization
Acr of L986, Pub: L. No. 99-49?, 100 Srar. 1613 (1985) (CERCI-,A) .
This aut.hority was delegated to Ehe Administsrator of EPA on
January 23, L987, by Executive Order !2,580, 52 Fed. F.eg.2,923
(1987), and furBlrer delegated to Regional AdministraEors by EPA
DetegaEion Nos. L4-l-4-A, ]4-:-4-C, and 14-i-4-D. This authority
has been further delegated to the Chief, Emergency Response
Branch, Ilazardous Waste Management Division, EPA Region VIII .

3. Respondents agree tso undertake all actions required by
Ehis Order. In any acEion by EPA or the Unitred StaEes Eo enforce
terms of t,his Order, Respondents consent to and agree noE Eo
cont,esE, the authority or jurisdicuion of EPA Eo issue or enforce
Ehis Order, and agree not to conuesL the validity of Lhis Order
or its tenns.

, IXI. PARTIES BOI'IID

4- This Order shal1 be binding upon Respondentrs and Eheir
agent,s, successors, assigns, officers, directrors, and principals
and upon EPA. Respondents are joinely and sewerally responsible
for carryin$ ouE all actrions required of them by Ehj-s Order. No
change in t.he ovn:ersh5-p or corporate or other lega1 sEatrus of
RespondenEs or of the faciliuy or siEe shall alEer Respondentrs'
responsibiliEies under this Order.

5. During trhe period in which Ehis Order is in effect,
RespondenEs shalt provide a copy of this Order Eo any subsequent
'owners or successors before any inE.eres! in property, stock, or
assets is transferred. Respondents shall prowide a copy of Lhis
Order to all contractors and laboratories retained to conduct any
work under this Order, within five (5) days after the effectiwe
date of t'his order or aL least five (5) days before retaining
Eheir services, whichever is later. Respondentrs sha1l condition
any such conEracts upon satisfactory compliance with Ehis Order.



NotwithsLanding Ehe terms of any contract, Respondents are
responsible foi compliance with this Order and for ensuring that
their subsidiaries, employees, contracEors, agents, and aEtorneys
comply with Ehis order.

IV. DEFINTTIONS

6. Unless oEherwise *cpressly prowided herein, terms used
in this Order which are defined in CERCL,A or in regulations
promulgaEed under CERCLA shall have the meaning assigned to them
in CSRCLA or such reguJ.atrions. For purposes of this Order, the
foltowing Lerms shall have the meanings seE forth below.

"Co[tracgorr means any person, including the contsractsors,
subconEracEors, consultlnts, or agengs, retained' or hired by
RespondenEs to underEake any work under this Order.

nDayu means calendar day, unless oEherwise specified' - In
comlucing ahy period of- tsime under Ehis Order, where the
lasl day-wou1a fall on a Saturday, Sunday, or Federal
holidayl the period shall run until Ebe close of business on
the nexE working day. Time will be compuEed in accordance
with Rul-e g of Lhe Federal Rul-es of Ciwil Procedure, unless
ot.herwise specified.

"Deliverabletr means any wriEEen productr, including, buE noi
limitred to, Plans, reports, memoranda, data, or other
documenEs thiC Bespondents rmrst submit to EPA under this
Order.
rNCPn means the National- Oil and llazardous Substances
PolluEion Contingency Plan promulgaEed under section 105 of
CERCLA, 42 U.S.C. S 9605, and codlfied at 40 C.F-R. Part
3OO, incfuding, bqt not limited to, any amendments Ehereto'

xorder' means this Order, the exhibiLs auLached tso Ehis
Order, and all documents or modifications to documents
incorporated intro Lhis order accordj-ng to Ehe procedures seE
forth-herein. If Lhere is a conflict between this 0rder and
any documentrs incorporated into this Order, the terms of the
Order shall control
nsiter means the Leeds Silver Reclamation sice, including
Ehe areal extent, of concaminaEion and all suitable areas in
very close proximity to lhe conEaminauion necessary for
implementation of Ehe response acEion.

trstateBent of Workn or rsolvn means the Stratement of Work
which is attached hereto as ExtlibiE 1 and incorporaEed
herein by reference.



o
trworktr means all tasks RespondenEs are required Eo perform
under this Order.

rrwork PLautr means the d.etailed work plan implementing the
reguiremenEs of this Order incorporaEed herein by reference.
The work plan includes the work plan itself, Lhe sanpling
and analysis plan, and any other plans or modificaLions
thereEo described in the SOW or approwed by EPA pursuant to
this Order.

V. STATEI'ENT OF PI'RPOSE

7. The objectives of EPA and Respondents are for
Respond.ent.s: (a) to perform, wiEh EPA oversight, a removal
action consisEent. wit,h cERcLA and Ehe NcP to protectr public
healt.h and welfare and the environment; and, (b) to reimburse the
united staEes for response costs incurred by the government wiEh
respect to the site.

8. The actl-wities conduct,ed under this Order are subjects to
approval by EPA and shatl be conducted in compliance wigh CERCI,A,
the NCP, and afL. applicabLe EPA gruidance, policj-es, and
procedures and any amendment.s t.o CERCLA, Ehe NCP, or EPA
guidance, policies, or -procedures.

, VI. FINDINGS OF FACT

Site Location and Characteristics

tion Site is located aE the
Norch L/4 Coraer of Section 12, Township 41 South, Range 14 Wes!,
Salt l-,ake Baseline and Meridian in washingLon County, IIf. Leeds,
ur, (population 254) is approximaE,ely one mile southeast of the
Site along thg east side of IntersEatre 15. The town of Silver
Reef is located within one mile norlh of the site, and the
comrnunity of St,. George is a few miles south. A residential
housing development is locatred souuh of the site, with the
nearest house about one-half mile from the site.,\

10. Prior to 1-977, mining and milling operatsions were
conducE.ed at the Site. The Site is currently an inoperaLive ore
processing facility which formerly uEilized an acid heap leach
process for the extracE,ion of copper and silwer. The main
feature of the SiEe is a centrally locaEed piJ-e of crushed ore,
underlain by an asphalt pad. This pad covers an area of
approximately 3.8 aeres and, in conjuncEion with the ore, is
referred to as a heap leach pad. The asphalE leach pad and ponds
were constsructed around 1978 and the f,acility was in operaEion
Ehrough 1983. Copper and silver sandstone ores were processed
vj-a acid beap leach operations. The metal-bearing (pregmant)
solut.ion flowed downslope along Lhe pad and ultimately drained
int.o the pregranE pond. fhe soluEion was pumped from Lhe pond,



and copper, silver, and other metals were recovered. Below the
pregnant pond, is an overflow pond. During the period
August 23, A984, Ehrough OcEober 31, 1985, SiEe operations were
conducted by Kerley Mining & Chemicals, Inc., who drilled 27
e><pIoratory holes and assayed samples from the low-grade ore
sEockpiles which were created during prior mining activities.

11 . South of the owerflow pond, is a weLland basin that
contains runoff from the Site if Lhe ponds overflow.

J-2. North of the leach pad is a 1.3 acre ore stockpile and
south of Ehis strockpile, abou! half the distrance tso the leach
pad, are three 72-gallon elecErical transformers. Three
electrical Lransformers are also presenE in the mill area which
covers approximately 0.5 acres in the souEhwest corner of the
SiLe. A warehouse and test area, associated with on-site
operations, is located approximately 1000 feet norEheast of tshe
processing area. This warehouse aLso conEains several
Lransformers. !.

Release or Potent.ial Release of Hazardous Substances

On-Site sources of hazardous subsEances are Lhe leach pi1e,
and the pregnant and overflow ponds. Samples of soils, surface
waters, and subsurface wauers were collecued and analyzed.

13. The heap leach pile conLains copper at 2080 mg/kg.
selenium aE 7.r mg/tg, silwer aE 61 mg/kg, wanadium aE 2o2mg/kg,
zinc aE 615 mg/kg, and mercury aE 97.3 mg/kg.

14. Sample analysis results from the collection pond and
overflow pond showed the presence of hazardous substances up tq
c.he following concenEraEions in the leachate: barium at 47 u9/L;
cadmium at. 170 ug/Li nanganese atr 260,000 ugll; copper at 410,000
ug/L, mercury''at 520 ug/I't silver atr 2,500 ug/L; and zinc at
55, 000 ug/L.

15. Mercury concentrations ranged from 0.15 to 2.1 mg/kg in
the sedi-ment. of the Lliro collecEion ponds and increased to 84 and
140 ng/kg, respectively, in the Lee-ds Creek diversion sediment
and wet\and sediment.

16. ltre wet.Iand is already senring as a sink to t,he on-siEe
source material , and the small reserrroirs or wetland that receive
surface water from the SiEe are becoming contaminaEed wibh
mercury up Lo 500 mg/kg, copper at 850 (q/kg, zinc aL 140 mg/kg,
sel-enium atr 6.6 mg/kg, arsenic at 34 mg/kg, and barium at 250
mS/kg. Quail Creek Reserrroir lies only a short distance
downst.ream. This rese:rroir may become a sink for hazardous
substances from the Site if the otber reservoirs or wecland do
noE, stop Lhe runoff before it reaches Quail Creek Reservoir
during Spring storm evenUs.



1-7. x-ray fluorescence (xRF) specE,rophotomeE.er screening
and soil/sediment sampling results show that: 1) high levels of
metal- conEaminaEion are in t.he sediments in the overflow pond wit,h
concentraEions of barium at 114 mg/kg, copper 1,700 mg/kg,
mercury atr 2.t mg/kg, selenium at 5 mg/kg, wanadium at 130 ng/kg
and zinc at 150 mg/kg; 2) the wetland serves as a sink for
hazardous subst,ances as evidenced by the sample results discussed
in paragraph 16; 3) there is a high conceneration (10 mg/kg) of
mercury in the irrigat.j-on pond sedimenE refative tro other pond.s,
which indicates that off-siEe migration is also occurring; 4) the
pregnant and overflow ponds are charactrerized by low Ph (2.2 and
3,4 Ph unit,s, respect,ively), and high conductiviuy (203.4 and
29.2 ppt, respecLively) [conduct.iwity and salinity daua, in
conjunct.ion with the abundant precipicates, indicaE,e high
concentraEions of dissolved materials are presenc in the water
columnl; and, 5) the perched pond and Leeds Creek diwersion
exhibit, elewated conduct,ivity and salinity which suggestss that.
some of Ehe process wasE.e may have been received by these areas.

18. During late winter/early spring of 1993, the Leeds area
e:q>erienced hea'ry rains, creat,ing ftash floods in certain areas.
Such seasonal stsorm events are noE unconnnon and could resulE, in a
caEascrophic release of hazardous subsEances from the SiEe.

19. PCBS are present in the Eransformers on-site.
IJaboratory analysis of a sample of trransformer oil confirmed trhe
presence of chlorinated compounds in Ehe form of 230 mglkg of
Aroclor L260.

20. The 5-ga1lon containers buried on-siLe contain
substances which have a flash point of 40.5"C,/105"F. These
subsEances are ignitable wastes/flanunable materials and are
Eherefore hazardous wasues as defined in 40 CFR Part 26L.21 .

2L. A rusted steel tank contains a mat,erial- wit,h a Ph of 0,
indicating a very corrosive material .

Endanqerment,

22- Otd roads and foot,paths crisscross trhe Site, and signs
of publi,c ingress/egress are evidenE. Motorcycle riding'
horseback riding, four-wheel driving, and hiking may occur on and
near the SiE.e on a daily basis. There is no fence or other
structure that inhibits any E)pe of public access to the SiEe.
A significanE potential- for continued human/animal elcposure to
hazardous subst.ances exist,s due tro actual or potential:
1) direct access and Erespassing on the areas of the Sj-te where
hazardous subsEances exist,; 2) airborne migration of hazardous
substances from the Sit,e Eo nearby housing dewelopments; 3)
migration of hazardous subsEances from the Site inco Lhe regional
groundwater; and, 4) migration of hazardous substances off-sitre
to ponds, wetland.s, wells, and other surface waEer which is used



for domestic purposes, lawn and garden irrigation, and livest,ock
water.

23. The most significant run-off of hazardous substances
comes from the leach pad and is ponded in the acidic water pond
and owerflow pond aL the south end of Ehe SiLe. The extremely
acidic waler (Iowest recorded pH is 2.2, a RCRA-characteristic
waste) may pose an acut,e health risk Eo children or other
individuals trespassing on the SiLe. Water with hydrogen ion
concencraEions this high may cause skin irritation or burns and
rnay cause persisEenL or permanent damage to the eyes if conLact
were to occur. Additionally, the acidic pH in Ehe pond is likely
t.o solubilize hearry metals in the sedimenE and carry them to the
groundwat.er. Thus the pond senres as a recharge area for hear41
metals into the groundwater.

24. Sampling results show that both sedimenE and water in
the Site ponds are acutely t.oxic Lo Ehe EesE organisms and likely
Eoxic to the tesE organisms indigenous to Ehe Site. The
magnitude of the" t.oxicity indicates that a release of the
sediment and/or water Erom these ponds wouLd result in
environment.al damaqe. Elutriate prepared from Lhe sediment
mimics a catrasErbl[ic retease froit tire pregnant or overflow
ponds. ?he results of a toxicity evaluation of eLutriate
indicatre that such a release woul-d result in significant
ecological damage. Toxicity evaluations of pH-adjusted matrices
also ind.icate ghat acute toxicity was noE Ehe resul-tr of acidic
conditions alone, but thaE other factors relat.ed to conductivity
and harrlness (i.e., metal concenErat,ions) contribuEe to toxicity.

25. Ac least one of the transformers on-site was confirmed
E.o cont.ain PCB contaminaEed oi1 ; the oEher transformers probably
also cont.ain PCBs. The warehouse tloors and wa11s, as well as
trhe Eransformers, are contaminated with PCBS. In humans,
elq)osure to PCBS has been associaled with chloracne, impairment.
of liver function, a variety of neurobehavioral symptonls,
menst.rual disorders, minor birth abnormalities, and an increased
incidence of cancer, PCBs are bioaccumulated and can be
biomagnifieQ. Their E.oxicity increases, Lherefore, with length
of ex;losure and position of t.he e<posed species on Ehe food
chain. Three primary ways in which PCBS can affect terrestrj-al
wildlife'are by causing out.right mortaliEy, adversely affecting
reproducE,ion, and changing behavior.

26. Direct contact with the highly corrosive waste in the
rusEed seeel Lank on Ehe south side of the SiEe could be e]([)ected
Eo cause irritation of skin, mucous menbranes, eyes, and throat.
Contact with t.he corrosiwe lraste could cause severe or permanent
t.issue damage, particularly since the corrosj-ve wastre wil-l reacg
witb moisture in the nnrcous membranes Eo produce heat and aLtsack
l-iving Lissue. Since access to the steel tank is unrestricted,



any trespasser nray come in directs cont,act' wj-t.h this corrosive
material .

2"7. wildlife in adjacent habiEats may be exposed to on-site
cont.aminaEion either Ehrough direct congact wiEh contaminated
soi1, standing water, and sedimenEs, or indirectly through
consumption of organisms (algae, aquatic insects, or animals)
feeding in the area. Acidic pH in Ehe ponds poses a significanE
threaL to wildlife j-n the area, and acidic runoff from the ponds
may ent.er downstrream weEfands during storm evenEs, causing severe
ecological sE,ress in t,hese areas.

28. The U.S. Department of Interior Fish and Wildlife
Service (USFWLS) conducted a field review of tshe SiEe on
February 10, 1993. USFWLS listed the following endangered and
threatened species as poEenEialty impacted aE this Sitre: Virgin
River Chub; Wound.fin Minnowi Deserts Tortoise; Peregrine Falcon;
Relict Leopard Frog; and Virgin Thistle.

I

Identif ication o.f RespondenEs

29. The til}e and potentsially responsible party (PRP)
search for the Leeds Sitver Reclamation Site disclosed thaE:

A. Respondent 514, Incorporated acguired and operated
the Site sj-nce Augxrst, t977. 5M, Inc., is a

' currenE, ol,vner and was an owner and operator at Lhe
time hazardous substances were disposed of;

B. RespondenE Tech-Slzm CorporaEion acquired and
operated the Site from I'Iay 1966 through August
t977, and was a past owner and operator at trhe
time hazardous substances were disposed of; and,

C. ' Respondent, Kerley Mining Chemicals, Inc. operated
the Sit.e from August 1984, trhrough October 1985,
and was a past operat.or aE trhe trime hazardous
substances were disposed.

vrr. coNqx,ltsroNs oF tAw ANp DETERUTNATTONS

30.' Based on the Findings of Fact set forgh above, and tshe
Administ.rative Record supporEing this remowal action, EPA has
determined that:

A. The l-,eeds Silver Reclamauion SiEe is a 'rfacility"
as defined by secEion i-01(9) of CERCLA, 42 U.S.C.
s 9601(9) .



B. The substaJtces found at Ehe Site, as identified in
the Findings of Fact above, include "hazardous
substance(s)" as defined by secEion l-01(14) of
CERCLA, 42 U.S.C. S 9501(14).

C. Each Respondent. is a "person" as defined by
section 101- (21) of cERCL,A, 42 U.S.C. S 9601(21-) .

D. Respondents may be liable parties under sections
j-04, 107, and t22 of CERCLA, 42 U.S.C. SS 9504,
9507, and 9622i

(1) Respondent 5M, Inc., is an trownern and/or
t'operaEor't. of the facility, as defined by

'secEion 101-(20) of CERCI-,A, 42 tJ.S.C.
S 9501(20), and within the meaning of section
107(a) (L) of cERCr,A, 42 V.S.C. S 9607(a) (1) .

12) Respondent 5M, Inc., was an rrownerrr and/or
"operatort' of the facility aL trhe time of
9i:1>??i1 of^hazardous substances at the

meaning of secEion 107 (a) (2) of CERCLA,
42 U.s.C. S 9607(a) (2).

(3) Respondent Tech-Sym Corporat.ion, was an
rownerrt and/or 'toperaEor" of Ehe facility aC
the Lime of disposal of hazardous subsEances
aE the facilitry, as defined by sectsion
101(20) of CERCLA, 42 U.S.C. S 9601 (20) ' and
wichin the meaning of section 107 (a) (2) of
CERCI-,A, 42 U-S. C- S 9607 (a) (2) .

' (4) Respondent Kerley Mining Chemicals, Inc- ' was
an "operaEort' of the facil-iEy at t,he E.ime of
disposal of hazardous substrances aE the
facility and a "generator' of hazardous
substances, as defined by secuion 101(20) of
CERCL.,A, 42 U.S.C. S 9501(20) , and wichin Lhe
meaning of secgions 107(a) (2) and 107(a) (3)
of CERCLA, 42 U,S.C. S 9607(a) (2) and
S e607 (a) (3 ) .

31. The conditions described in Lhe Findings of Face above
const.itrute an actual or threatrened nrelease" of a hazardous
substance from the faciliEy as defined by sections 101(22) of
CERCI_,A, 42 U.S.C.S 9601(22).

32. The actual or Ehreatened release of hazardous
subst.ances from Lhe Site may present an irmninenL and substantial



endangerment to tsh€ public health, welfare,. or the environment
within Ehe meaning of secLion-106 (a)/ of; CERCLJ\, +2 U.S.C.
S 9606 (a) . The condit,ions present at the facility meet the
criteria for undertaking a removal action as described in secEion
300.41-5(b) (2) of the NaE,ional Oil and Hazardous Substances
PollutioT Conuingency Plan, as amended, 40 CFR Part,300 (uNCPn). t 1These criLeria include, but are noc limited-tro, the fpllpwffi:

A. actual or potenEial oqgosure to o."tby1 tr*"ri
populations, animals, or the food chain from
hazardous substances or polluEanEs or
conE.aminants;

B. actual or potent,ial contaminatsion of drinking
waLer supplies or sensitive ecosystems;

C. hazardous subst,ances er pollutants or contaninants
in drums, barrels, E,giks, or otrher bulk storage
conEainers, that may pose a threat of release;

D. high levels of hazardous substrances or polluEanEs
o:. contaminants in soils largely at or near tbe
surface, Ehat, may migrate;

E. weather cond.itions that nay cause hazardous
subst,ances or polluEants or contaminants to
migrate or'be released; and,

F. threat. of fire or ocplosion.

33. The removal acEions required by this Order are
necessary to protect the public health, welfare, or the
environme"t' 

:'u "'" ;'rti."""J.'rT;:;:"t"' 
NcP or cERcLA'

34. EpA has notified ,n. "r*lJ*is order is being
issued and that EPA is the lead agency for coordinating,
overseeing, r?nd enforcing t,he response action required by the
Order.

IX. WORK TO BE PENTONUED

35. Respondents shall- perform the Work set forth in Ehe
SEaE,ement. of Work shown in Exhibit 1. This Work includes the
preparat.ion of a work plan which details the performance and
irnplementation schedule of the removal action. In sumnary, the
t{ork tso be performed includes:

A. Aftrer the Bureau of Reclamation (BOR) grades and
compacts the st.ockpile areas tro posE-settled slope
of 3?, and places Lhe geosyntrhetic membrane,



RespondenEs shalI move and place cover material as
specified by the BOR's "Preferred PIan" and the
draft. design plans, attached hereLo and
incorporated by reference as Exhibic 2;

B. Respondents shall remove and dispose, pursuant to
Ehe requirements of the Toxic SubsEances Control
Act. (TOSCA), Lhe PCB transformers and contaminated
concrete and debris in the warehouse;

C. RespondenEs shall excavaLe Lhe buried 5-ga11on
cans of ignit.able waste, overpack the cans, and
dispose of Lhe wasEes pursuant to the requiremenls
of t.he Resource Conseta/ation and Recovery Act
(RCRA) Subtitle C RegulaEions,'

D. Respondents shall place in drums the corrosive
maEerial in the Eank to the south of the Site and
dispose of the drums pursuant Eo RCRA Subtitsle C

. Regulations; and,

E. R.pFpondents sha1l empty and rinse tanks containing
process residue. The conEents sha1l be treated by
evaporaLion or solidificat,ion. Solids shafl Ehen
be incorporaEed into Ehe heap for capping.
Rinsat.e sha1l be EreaEed and discharged.

36. Respondents sha1l conduct activicies and submit
deliverables as provided by chis Order and approwed by EPA. All
work is to be conducted in accordance with t,he schedule set forth
in Exhibit 1 of this Order and the standards, specifications,
schedules, and oEher requirements of Ehis Order, the SOW, and any
work plan or work plan amendment approved by EPA.

37. vritHin thirtsy-seven (37) cal-eadar days afEer Ehe
effectiwe date of this Order, Lhe Respondents shall submit for
EPA review and conmlenE a plan thaE ensures the proEection of the
public health and safeEy during performance of on-siue work under
this Or{er., This plan shall be prepared in accordance with EPA's
current Standard OperaE,ing Safety Guide, dated November 1984, and
currenE,ly updated ,Ju1y 1988, but must use Lhe laEesL wersion if
different. In addiE,ion, uhe plan sha11 comply with all current
applicable Occupational SafeLy and Health Administrat,ion (OSHA)
regulations found aE 29 CFR Part 1910. Respondengs sha1l
incorporate all changes to the pJ-an recommended by EPA, and
implement the plan during Lhe pendency of the remowal actrion.

38. All sampling and analyses performed pursuant to this
Order shall conform Eo EPA direction, approwal , and gnridance
regarding sampling, quality assurance/qual-ity conurol (QA/QC),
dat.a walidation, and chain of custrody procedures. EPA requires
thatr certain documents be developed and approved by EPA before

10



the initiaEion of fiel-d actiwities. These documentrs include the
Quality Assurance Project plan (QAPjP) or QA Sampling Plan (QASP)
and the HeaIEh and SafeEy PIan (HASP). Respondentrs shall ensure
that the laboraEory used to perform any analyses participates in
a QA/QC program that complies wj-th Lhe appropriaEe EPA guidance.
Respondents shal-l- utilize the following document,s, as
appropriaE.e, as guidance for QA/QC and sampling: "Guidelines and
SpecificaEions for Preparing Quality Assurance Project Plans
(QAMS-005/80) "; t'Emergency Response Branch Region VIII Quality
Assurance Project Plan (ERB Region VIIf QAPjP); "QualiEy
Assurance/Quality ConE.rol Guidance for Remo\ral AcEiwiEies:
Sampling QA/QC Plan and Data ValidaEion Procedures, n OSWER
Direct.iwe Number 9360.4-01; I'Enwironmental Response Team Standard
Operating Procedures,n OSWER DirecE.ive Numbers 9360.4-02 through
9360.4-08. AE a minimum, the sixteen elements listed in QAMS-
005/80 shall be addressed. All data generat.ed during the Work
must be validat.ed. The data validaEion procedures and levels
which must be integraE.ed are described in detail in the ERB
Region VIII QAPjP.

39. Upon requesE by EPA, Respondents shall hawe such a
laboratory analyze samples submiEEed by EPA for gualitry-assurance
monitoring. ReS-pondencs sha1l provide to EPA the guality
assurance/guality cont,rol procedures fol]owed by all saq:ling
Leams and laboratories performinq data collection and/or
analysis

40. Upon request by EPA, Respondents shall allor,'r EPA or iEs
authorized represent,at.ives to take split and/or duplicate samples
of any samples collecEed by Respondents while performing work
under this Order. RespondenEs shall- notify EPA not less than
seven (7) calendar days in advance of any sample collecLion
activity. EPA shalL hawe the righE to gake any additrional
samples trhat it deems necessary.

4L. A1I work under this Order shall be under the direction
and supervision of qualified personnel . On or before the
effective date of chis Order, and before work begins, RespondenEs
sha1l notify EPA in writing of trhe narnes, titles, and
qual-ificaLions of t.he personnel , including cont.ractors and'laboraE.orj-es, to be used in carrying ouE such work, The
gualifidations of the persons underlaking work for Respondents
shall be subject to EPA's review for verification that such
persons meeE minimum technical background and experience
requirements. This Order is conEingent on Respondentrs'
demonsLration t,o EPA's sat,isfact.ion that Respondents are
gualified to perform properly and promptly Ehe actions seE forth
in Ehis order. If EpA disapproves in writj-ng of any person(s)'
gualificat,ions, Respondents sha1I notify EPA of the identriEy and
quatifications of the replacement (s) witshin (7, days of the
writt.en not.ice. ff EPA subsequentLy disapprowes of the
replacemenE. (s) , EPA reserves trhe righE tso trerminate this Order,
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conducE. al-l or part. of Ehe removal action, and seek reimbursemenE
of costs from RespondenEs. During the course of work,
Respondents shall noEify EPA in writ,ing (14) days in advance of
any changes or addiEions in the personnel used to carry out such
work, providing their names, Eitfes, and gualifications. EPA
shall have the same righE to approve changes and additions to
personnel as it has hereunder regarding the initial notification.

42. EPA reseryes the right to corurent on, modify, and
direct. changes for all deliverables. Respondents must fuI1y
correct all deficiencies and incorporaEe and integratre all-
informat.ion and corments, as directed by EPA, wiEhin (7) days of
receipt of EPA comments unless otherwise specified in the
schedule set fort,h in Exhibit 1. At the time any rewised
document is submi-t,ted, Respondents shall submit a cover letter
describing how each EPA cortrnent was addressed and a certification
t.hat no changes were made other than Ehose identified in the
cover fetter. Failure Eo incorporate or address any EPA colIllnent
or modification or Eo identify any other changes made is a
wiolation of this Order. EPA may unil-aterally modify any
deliverable if Respondenus fail to make the required changes.

43. nesporiilbnEs sha11 not perform any physical on-site
act,ivity under this Order unE,iL receiving EPA approval for such
act,ivity. While awaiting EPA approval , RespondenEs shall proceed
in accordance with the schedule set forth in this Order lrith all
other trasks and act,iwities which may be conducted independently
of the physical on-site activiey thaE has not been approved.

44. If, after receiwing EPA commenEs, Respondents conduct
an act.ivity or amend or revise a deliverable in a way that does
noE fu1Iy reflect EPA's directions for changes, EPA retains the
righE to seek st,ipulated or statutory penalties, perform its own
studies or cleanup and seek reimbursemen! from RespondenLs for
its costs, and/or eeek other relj-ef.

45. Neither failure of EPA tso $q)ressly approwe or
disapprove Respondentsr submj-ssions witshin a specified time
period,.nor,t,he absence of corrunent,s, sha11 be constrrued as
approval by EPA.

46.' No laE.er than (14) days prior to any off-site shipment
of hazard.ous subsLances and/or hazardous wasEes from trhe siEe for
disposal , Respondent,s shall provide wriEEen notification, as
described be1ow, to the appropriaEe state enwironmental official
in the receiving state and to the EPA Project CoordinaEor of such
shipment.

A. The idenEity of Ehe receiving facility will be
determined by Respondent,s. Respondents shall
provide all relevant informatrion, including Ehe
information speci-fied in subparagraph E, as soon
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as practical after a decision is reached, buE in
no evenu l-ater than (14) days prior Lo any off-
site shipment.

B. This not.ification shall be in writ,ing, and shal-l
include the following information: (1) trhe nane
and location of the facility to which the
hazardous substances or wasLes are Eo be shipped;
(2) the tlnpe and quantity of the hazardous
substances or wasLes t,o be shipped; (3) Ehe
ocpected schedule for trhe shipmenE; and, (4) Lhe
meEhod of t.ransportrat,ion. Respondengs shall
notify the receiving state of major changes in the
shipmenL p1an, such as a decision to ship ube
hazardous subst,ahces or tvastes to anotrher facility
within the same stat,e, or to a facility in anoLher
state no later than (72) hours prior to shipment.

i X. MODIFICATION OF WORK

47. If, at, any time before termination of this Order,
Respondents iden!,ify a need for addigionaL daLa, Respondents
shall submit a ni6morandum documenE.ing the need for addiEional
dat.a to the EPA Project Coordinator within (7) days of such
identificatsion- EPA, in its discretion, r^riIl determine whether
the additional datsa will be collected by Respondenus and whether
ic will be incdrporat,ed inEo deliverables.

48. In Ehe event of unanEicipated or changed circumstances
aL the site, Respondents shal1 nobify the EPA ProjecL Coordinator
by telephone within 24 hours of discovery of the unanticipated or
changed circumstances, If the unanticipated or changed
circumstances pose an insnediate threats to human healEh or welfare
or the environment, Respondents shall notify EPA and Ehe state
imnediately. 'If EPA detsermines ehat tshe in'snediate threat or the
unanticipaEed or changed circumst.ances warran! changes j-n the
work to be performed, EPA may modify or amend or direct
Respondents t.o modify or amend the work accordingly or take other
actions.auEhorized by CERCIJA or the NCP. Respondentrs shal1
perform the work as modified or amended.

49.' EPA may determine that work in addit.ion tso Easks
defined in the SOW or Work Plan may be necessary to accomplish
E,he objectives of the removal action as seE forth in SecE,ion V of
this Order. EPA nay require that, Respondents pertorm such
additional work, if ie determines that such work is necessary Eo
complet,e Ehe remowal acE.ion. RespondenEs shall either confirm
their willingness to perfo::ur the addit.ional- work in writing Eo
EPA wiEhin (z) days of receipt of the EpA requesE or invoke
dispuEe resolution pursuant to Section XVI of this Order.
Subject. go EPA resolution of any dispute, Respondentrs shall
implement the add.itional tasks which EPA determines are
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necessary. The additional work shalL be compleEed according Eo
the standards, specifications. and schedule set forth or approved
by EPA in a written modificat,ion to the SOW or Work Plan or
written Work Pl-an supplement. EPA reserves the right. to conducE
the addiLional work iEself at any point, to seek reimbursement
from Respondent.s, and/or Eo seek any oEher appropriate refj-ef.

XX. PROGRESS REPORTS E}ID MEETIIilGS

50. During Ehe course of work under this Order, RespondenEs
shall submit the following reporus to EPA.

A. Weeklv Const,rucEion Reports. Beginning one week
after approval of the work plan and during
physical on-site conducE of the removal acEion,
Respondents shal-l prepare weekl.y reports
discussing, at a minimum: progress made during
the reporEing period; problem areas and
resolved,/recorunended solutions ; deliverables
gubmiE,E,ed; schedule update if necessary;
activiE.ies planned for the next report.ing period;
key personnel changes, if any; sampl-ing/laboratrory
activities describing samples colLected, analyses
requested, analytical results received, and audits
performed; and coordinaEion activities. The
weekJ-y reporL sha1l be compiled and delivered Eo

' EPA each Thursday.

B. Mont,hly Proqress Reports. Respondent.s shall also
prepare montrhly progress reports conuaining trhe
following inf ormalion :

(1) Act,ions taken to comply witb Ehis order,
including plans and actions compl-eted during che, preceding monLh;

(2) Aceivicies during the preceding month that.
deviat.ed from or were carried out in addition tro
those planned;

(3) Al1 problerns encounEered and any anEicipated
' problems, dDy actuaf or anticipated delays, and

sol-utions developed and irnplemented to address any
actrual or ant.icipat,ed problems or delays;

(4) Work pJ-anned for Ehe next month with
schedules relatinq such work Lo the overall
project,; and,

(5) A11 resulte of sampling and tests and alL
ogher data collected or receiwed by Respondentrs
during the preceding month.
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Respondents shalL submit these reporEs to EPA on or
before the first Thursday of every month for Ehe
preceding monEh, beginning on the firsu Thursday of the
first month afEer approval of the Work Plan-

C. Final Report. Respondentss shalt submiE a detailed
report documenting t,he work performed under this
order within 50 days of compleEion of the removal
acLion.

D. Operation and Maintenance (OEiIvI) ReporEs.

Respondenes sha1l prepare O&!4 reports thaE include the
following elements:

(1) A description of 06&l activities performed
during the prewious calendar guartrer;

e) A description and sunnrary of Ehe resulEs of
all monicoring performed in connect,ion with the
r'emowal acuion; and,

(3) An appendix containing all validated data and
supporeing documentation collected during the
previous guarter.

Respondents sha1l submit trhese reports on or before the
10trh day of ,January, April , July, and October.

51. Respondents shall make presenEations at anq participate
in meetings at the requesE of epdduring the initsiaEion, eonduct,
and completion of the removal action. In addition to discussion
of Ehe Lechnical aspecEs of the removal acuion, Eopics 1n1y
include anticipated problems or new issues. Meetsings will be
scheduled aE EPA's discretion.

52. EPA is responsible for conducting conununity relations
with respect Lo the siue. Respondents shall cooperate with EPA
in providing informat.ion regarding implemengation of Ehis Order
to tne publlc. rf requesLed by rFe, iespondents shall
participate in the preparation of such information for
dissemination to trhe pubfic and in public meeEings which m?Y be
held or sponsored Uy eea tso ocplain acEiviEies at or relating eo
the site

XII. ACCESS, SAI'TPLING, A}ID AVATIABII,IIY OF INFORT{ATION

53. EPA, Lhe sLate, and Eheir authorized representatrives
may enter and freeLy move about all propergy atr the site and off-
site areas where work, if any, is being performed, for trhe
purposes of inspecting conditions, actiwities, the resulus of
lctivities, records, operating Iogs, and conEracls rel-ated to uhe



siE.e or RespondenEs and their contracEor(s) pursuanE to this
Order; rewiEwing the progress of Respondents in carryj.ng ouL Ehe
Eerms of this Oider; Londucting tests as EPA or its authorized
representativeS deem neCegsary; using a samera, -Sound recording
deirice, or other documentary Lype equipment; and verifying the
data submieted to EPA by Reipondents. Respondents shall allow
uhese persons Eo inspect and copy all records, files,
photographs, documenls, sampling and moniEoring daEa, and ogher
iritings- related to work underLaken in carrying ouE this Order.
Nothing herein shall be interpreLed as limiuing or affect,ing
EPA's or Uhe sEaEe's right of entry or inspecLion authoriey under
federal law.

54- If the site or any off-site area needed for conduct or
the removal actsion is owned- in whol-e or in part by parties other
Ehan those bound by this order, Respondents will obtain, or use
their besL efforts to obEain, writstren site access agreemenEs frol
che owner no laEer lhan (7) days prior to the Lime such access is
needed. Such agreements shal1 provide access for EPA, the sEage,
and Eheir authoiized represenuaLives and Respondentrs or Lheir
auLhorized represenEatives. Such agreementss shall specify Ehat
RespondenEs are not EPA's or the sUaEets represenE,atrive with
resiect Eo liabil-icy associated with sitse activities. Copies of
such agreemenEs stra1l be provided to EPA prior to RespondenEs'__
initiaLion of field activities. Respondents' best efforts shal1
include providing reasonable compensation Eo any off-site
propertry owner.

55. If access agreemenEs are not obEained within Lhe time
referenced above, Reslondentrs shall- pronptty notify EPA of their
failure to obuain access. EPA may, but is not required to,
obtain access for Respondenes, peifor:n those tasks or actj-vities
with EPA contractors, or Eerminate Ehe Order in the event that
RespondenEs cannot, obEain access agireements. In.Ehe evenE lhaE
EPA performs those tasks or acLivities Ehat require such access
with EPA contractors and does not terminate the Order,
RespondenUs shall perform aI1 oEber activicies noE requiring
access tro that area, and sha1l reimburse EPA for all cosus
incurrep in,performing such acEivities. Respondents addiCionally
shall iirtegrlce Ehe results of any such Easks undertaken by EPA
into Eheir deliverables. Respondentrs agree Eo indemnify the
UniEed StaEes as specified in Sectsion xxIII of this Order-
Respondents shall ieimburse EPA for all costs and at.trorney fees.
incirrred by the United StaEes to obtain access for Respondents in
accordance with Section XIX of this Order.

56. All- resulEs of sampJ-ing, tests, modeling, or other data
(including raw data) generated by Respondents, or on RespoTdentsr
behalf, diring implementation of this Order, shal1 be submitted
to EPA and the straue in the monthly progress report as described
ia Section Xf of uhis Order. EPA will make available to
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Respondents validated data generaEed by EPA unless it. is exempt
from disclosure by any fedeial or state law or regulation.

57. Respondents will notify EPA and the state ir,r writing aE
leasr (7) dayi prior t,o mobilizing or conduct.ing significant
field events as described in trhe SOW, work pIan, or sElmplj-ng and
analysis p1an. At the verbal or written requeat of EPA or the
staE-e and/or their aut.horized represenlaEives, Respondents. shall-
allow EPA or Ehe sEate and/or their authorized representatives go

collect. whatever samples EPA or Lhe state deem necessary,
including spliL or duplicaLe sanples of any samples collected by
Respondents in implementing ehis order.

58. By entering inEo ghis Order, Respondentrs waive any
evidenLiary-objectiois Eo any datsa gathered, generated, or
evaluated by fDA, the statse, or Respondents in Che Performangg or
oversighE of uhe work Ehat has been verified according to EPA-
appro.r-d quality assurance/quality control.procedures. If
n-eipondents objept to any oiher data rel-ating to the removal
act-ion, eesponAejiUs shal-I submit to EPA a reporg that idenUifies
and explaini tfreir objections, describes Ehe acceptable uses of
Ehe dala, if any, and idenEifies any limitaEions.to the use of
t,he daEa. The t'eporL must be submittred Eo EPA witshin (15) days
of the monthly progress report containing the'data or within (15)
days of receipt-of Ehe daEl from EPA, whichewer is applicable.

59. Respondents shall provide co EPA and the state, upon
request, copiEs of all documents and information within their
poisession -or control or that. of Lheir contracEors relating Eo
lctiwities at.the site or Eo the implementation of this Order,
including, buE nou limited to, sampling, analyses, cbain-of-
custody records, manifests, trucking logs, receiptrs, reports,
sample- traffic routing, correspondence, personal logs of
Respondents' on-site representsatives, or other documentrs or
inf6rmat.ion relatsed to Lhe work. Respondenes shall also make
available Lo EPA, for purposes of investigatrion, information
gathering, or testrimony, its employees, agents, or
lepresenlatives wigh knowledge of relevang factss concerning the
performance, of t.he work.

60. Respondents may assert business confidentiality.claims
covering parE or aI1 of Ltre documents or information submiteed to
EPA under Ehis Order to trhe exteng permitted by section 104 (e) (7)
of CERCLA, 42 U.S.C. S 9604(e) (7). Such claims shall be asserted
in the manner described by 40 C.F.R. S 2.203(b) and substanEiated
at uhe Eime the claim is maae. DocunenEs or informat,ion
deLermined to be confidential by EPA will be afforded Ehe
protection specified in 40 C.F.e. Part 2, Subpart B- If no claim-of confidentialiEy accompanies documenEs or information when Ehey
are submitEed to neA, or if EPA has noEified Respondents thats the
documents or informat,ion are not confidenEial under the standards
of section 104(e) (7) of CERCLA, 42 rJ.S.C. S 9504(e) (7) or thats
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Ehe document,s are not found to be confidentiaf under 40 C-F.R.
Part 2, subparE. B, the publ-ic nlay be given access Eo such
document.s or information without further notice to RespondenEs.

61. No claim of confident.iality shall be made with respect
to any data, including, but not limiled to, all sampling,
analytical , monitoring, hydrogeologic, scientsific, chemical , or
engineering daEa and material-s or information submiEted pursuant
Eo Ehis Order, or any other document.s or information evidencing
condit,ions at or around the siEe.

62. EPA will eompile the admj-nistraLive record file for
removal action- Upon EPA request, RespondenEs mustr submj-t. to
documents developed during the course of work which may set:ve
the basis for select,ion of any response action. RespondenLs
shall prowide copies of plans, memoranda (including documenEatj-on
of field modifications), recontrnendaLions for furtsher acEion,
guality assurance memoranda and audits,.raw data, field noEes,
laboratory analytical reports, and other reports. RespondenEs
must additionallli submif, upon request, dny previous strudies
conducted under state, local , or other federal authoritries
relaEing t,o selection of the response action, and all
conrnunications bet,ween RespondenEs and sLaEe, Ioca1 , or oEher
federal authorities concerning selection of the response acEion.
If EPA requesus, Respondents sha1l esE,ablish a communiEy
information repository ac or near uhe site to house a copy of the
administrat.ive, record.

XIII. PRO.'ECT EOORDXNATORS

63. EPA and, collective1y, Respondents shall- each designate
their own ProjecL Coordinator.

A. The EPA ProiecE CoordinaEor is:

Pete st..r.rrlor, (BHwM-ER)
On-Scene Coordinator
EPA Region VIII
999 18th Street, SuiEe 500
Denver, CO SO2O2-2405
(303) 294-70s8

B. Respondentst Project Coordinatsor is:

lllame, TLt1e,
Orgaaizatiou,
Stsreet, CLty, State, Zip Code
Telephoae Nrrmberl .

The ProjecE Coordinator shall be responsible for overseeing the
implementation of this Order. EPA and Respondents each have Ehe
right. to change Lheir respect.ive Project CoordinaLor.

Ehe
EPA
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Respondents shall notify EPA in writing of the narne, tiEle,
address, and Eelephone number of trhe new Project Coordinat.or at
leasE (7) days prior to the change.

64. To Ehe maximum extenE possible, communications between
EPA and RespondenLs shall- be directed to the Project CoordinaEor.
A11 writcen conununications, including, but noE. limited Eo, all
correspondence, approwals, disapprovals, and deliverables
submiEE,ed under this Order shall be hand-delivered, senc
overnight mail, or sent by certified mail , reEurn receipt
reguestred, Eo Uhe Projectr CoordinaEors or to any oeher persons
whom EPA nay designaLe in writ,ing. Documents submiLted Eo EPA
shall be senL in triplicate. DocumenLs Lo be submitted to EPA
shall also be sent Eo:

itason L. Knowl-ton
Statse of Utah
DeparLment of EnwironmenEal QuaJ-iEy
Division of Environmental Response and Remediation
1950 W€st NorEh Templ-e
Salt LJake CiEy, U:f 84114 -4840
(801) 536-4100

65. The EPA Project Coordinator shalf have the auEhority
vested in the Remedial Project Manager and Ehe On-Scene
Coordinat,or by the NCP. In addition, the EPA Project Coordinator
shatl have the, authority, consistent with the NCP, to halE any
work required by this Order and to tsake any action auEhorized by
CERCLA or Ehe NCP. The absence of t,he EPA Project Coordinator
from the site shal1 not be cause for tshe stoppage or delay of
work-

55. EPA rnay arrange f or assisE,ance in it,s oversighE and
review of the conduct of the remowal acE.ion. EPA's auLhorized
represenE,atsivg may obserrre work and make inguiries in Ehe absence
of EPA, but is not. authorized to modify the requirements of rhis
Order.

XIV. OTEER APPITICABLE I'AWS

67. A11 actiwiries undertaken by Respondengs shall be in
compliance with all federal , staEe, and loca1 laws and
regulaE.ions, incJ-uding permit requiremenEs, unless an exemption
is prowided by sect,ion 121(e) of CERCI,A, 42 u.S.C. S 9521(e).
Respondents shalL idencify and seek to obLain all permits,
l-icenses, and approvals reguired for perforrlance of work in
suffj-cienE time to perform work as scheduled.

:ry. DOCT'MENTATION Al,{D NSCORD PRESERVATION

68. Data and invesLigation information generated during the
work mrst be consistently well- documenEed and managed. To
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establish a complete and accuraEe record of projecL docurnents,
RespondenEs shall mainEain a Master File sysLem for this projecE.
The Mast,er File shall contain one complete Sitse file of records,
documengs and information generated in performance of the Work'
including workj.ng papers necessary to prepare Ehe deliwerables.
A1l recoids and doiumenCs in RespondenLs' possession that relate
in any way to the siEe shall be preserved whil-e this order is in
effecl and for a minimum of 10 years afEer E,ermination of Ehis
Order. RespondenEs shal1 acguire and retain copies of all
document.s that relage Eo the site and are in the possession of
their employees, accounLanLs, conEractors, or attorneys- After
this 10-yeai period, Respondents shall noEify EPA at leasE 90
days before the documenEi are scheduled tso be destrroyed. If EPA

requests tshaE Ehe docr.unenEs be saved, Respondents shall, at no
coJu to EPA, provide EPA with the documenEs or copies of the
docunents.

:ffi. DISPUTE RESOL,UIION

69. Any disputes concerning actiwiuies or deliverables
required under this order, for which dispute resofution has been
expresslv provided, shall be resolved as follows: If Respondents
oUject e-o 

-any sPa nouice of disapproval or reguirement made
puisuanE Uo Lhis Order, Respondents sha11 not,ify the EPA Project-Coordinator in writing of their objections within (7) days of
receipc of the disapprowal notice or requiremenE. Respondentrs'
writtln objecCions ihall define the dispute, staEe the basis of
RespondenLsr objecLions, and be sent cerEified mail, reEurn
receipt requesEed, to the EPA ProjecE CoordinaEor. EPA and
RespondenEs then have an additional (7) days to reach agreemenL.
Reslondents shal1 proceed in accordance with EPA's final decision
reg-rding Ehe matter in dispute, regardless of whether
Respondents agree with the decision. If Respondents do not agree
to -perform or do not acEually perform the work in accordance with
EPAI s final d,ecision, EPA reserves the right in iEs sole
discret.ion to conducE the work itself, to seek reimbursement from
Respondents, to seek enforcement of Lhis Order, to seek
sEipulat.ed penalties, and/or to seek any otrher appropriate
rel ief

70. Respondencs are not rel-iewed of trheir obligaEions Eo
perform'and conduct actiwitj-es and eubmic deliverables on the
lchedule set forth in Exhibit 1 while a mauter is pending in
dispute resolution. The invocation of dispute resol-ut,ion does
not stay the accnral of stipulaEed penaltsies under this Order.

XtfII. STIPITLATED PENAIJTIES

7l-. For each day trhaE.Respondents fail- go produce a
deliverable of accepE.able quality or in a timely manner, or
otherwise fail Co p-erform {n accordance wigh the reguiremenEs.of
this Order, Respondents shall be liable for stipulated penalCies.
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Penalties begin to accrue on the day that. performance is due or awiolat.ion occurs and extend through t.he peiiod. of correcLion.
wlren a revised submission by Respondents is required, st.ipulatedpenalties shal1 continue to accrue unLil a saEisfaetory
deliverable is produced.. EPA will seek to provide wrilten noLiceof violations that are not based on timeliness; newerEheless,
penaltj-es shall accrue from t,he day a violaLion conrmences.
Pa)rment shall be due within 30 days of receipE of a demand ret.ter
from EPA.

72. St,ipulated penalties shall accrue in the following
amounts for each day thaE Respondents fail to conrplete a
deliverabfe in a timeJ-y llanner, fail Eo produce a deliverable of
acceptable guality, or otherwise fai_l Eo perform in accordancewith the requirements of this Order:

Period of Fail-ure
To Comply

Lst. Lh*ough 14th day
15th through 30Eh day
31sE day and beyond

73. Respondents shal1 make
certified or cashiers check, made
Substance Superfund, rr to:

Mellon Bank
EPA Region VIII
Attn: Superfund Accounting
P.O. Box 360859
Pittsburgh, PA 15251-6859

or oEher such address as EPA may designat.e in writing. payments
must be identj,fied as 'tSt.ipulated penalties--Leeds Silwer
ReclamaE,ion site" and shall reference Ehe payorrs name and
address, t.he EPA site identification numbei Site tto. xg, and the
docket nurnber of this order. copies of Ehe transrrittal- rett,er
and check shal1 be sent, to the EpA projectr Coordinator at the
tj-me of 'payment.

74., Respondents shall pay interesE on any unpaid balance,
which sha1l begin to accrue at-tne end of utre :O-aay period, atthe rate established by the Department of Treasury puisuant. to
30 U.S.C. S 3717. RespondeuE.s shal1 further pay a handling
chargg of 1 percent, to be assessed at the ena of eaeh 31-dayperiod, and a 6 percent per annum penalty charge, to be asseisedif the penalty is not paid in fulL within 90 diys afEer ir is
oue.

75. RespondenEs may dj-spuEe EpA's right Eo the amount, ofpenalLies assessed by inwoking the dispute resotution procedures

Penaltv Per Violation
Per Day

sLo,000
$15, 000
$25, 000

a1J- payments by forwarding a
payable to the I'Hazardous
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under Section XVII herein. Penalt.ies shall accrue but need not
be paid during Ehe dispute resoluEion period. If Respondents do
noE prevail upon resoluLion, all penalties and interesu accrued
shall- be due to EPA within 30 days of resolution of tshe dispute.
If Respondents prevail upon resolut.ion, no penalties or inEeresE
sha1l be paid.

76. In the event trhat EPA prowides for corrections to be
reflected in the next deliverable and does noE require
resubmission of that deliverable, stsipulated penalties for thaE
interim deliverable shall cease to accrue on Ehe date of such
decision by EPA.

77. The st.ipulated penalt.ies provisions do not preclude EPA
from pursuing any other remedies or sancgions which are available
Eo EPA because of Respondents' viol-ation of or failure or refusal
Lo comply with this Order. Such remedies and sanctions include,
but are not limited to, the assessment of penalties pursuant to
section 109 of CFRCI-,A, 42 U.S.C. S 9609, the award of Ereble
damages pursuant" Lo sect.ion 107(c) (3) of CERCLA, 42 U.S.C.
S 9607(c) (3), and conduct of al-l or part of Ehe removal action by
EPA. Pa)ment. of stsipuJ.ated penalties does not alter Respondentsr
obligation to cdmplete perfo-rmance under this Order.

X'/III. FORCE }IAJET'RE

78. rtForce majeure,rr for purposes of this Order, is defined
as any evenE arising from causes entirely beyond the conLrol ot
RespondenEs and of any entiEy controlled by RespondenEs,
incj-uding Lheir cont,ract,ors, trhaE delays the tsimely performance
of any obligation under this Order noEwithstanding Respondents'
best efforts to avoid the delay. The reguirement thaE
Respondents exercise t'best, efforts to avoid tshe de1ay" includes
using besE efforEs to anticipat.e any potenEial force majeure
event, and best efforts to address the effects of any potential
force majeure event, (a) as iE is occurring, and (b) following the
potenEial force majeure evenc, such that the delay is minimized
Eo Ehe greatest exeent practicable. Examples of ewentrs that are
not force mgjeurb events include, but are noc limited to,
increas'ed costs or e:q)enses of any work to be performed under
this Order or the financial difficulty of Respondents to perform
such wot'k.

79. If any event occurs or has occurred trhat nay delay trhe
performance of any obligaEion under t,his Order, wheEher or notr
caused by a force majeure event, Respondents shall notify by
telephone t,he EPA Project, Coordinator, or in his or her absence,
t.he Director of t,he Hazardous Waste ManagemenL Division, EPA
Region VIII, within 24 hours of when Respondents knew or should
have known that the event might. cause a dej-ay. Within
5 days aft.er Respondents knew or should have known t,hat the event
might cause a delay, Respondents stralL provide in wriLing: (a)
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the reasons for the delay; (b) Ehe anEicipated duration of the
delay; (c) all actions Eaken or to be taken to prevent or
minimize the delay; (d) a schedule for implementation of any
measures Eo be Eaken to mitigate Ehe effecL of the delay; and,
(e) a suatemenE'as t.o whether, in the opinion of Respondents,
such evenE may cause or conEribute to an endangerment uo public
heafth, welfare, or the enwironment. Respondents sha1l exercise
best efforts to avoid or minimize any delay and any effects of a
delay. Failure Eo comply wiLh the above reguiremenEs shaI1
preclude Respondents from asserEi-ng any claim of force majeure.

80. If EPA agrees that, the delay or anLicipaEed delay is
attribuEable Eo force majeure, Ehe time for performance of the
obligations under this Order chats are directl-y affected by the
force majeure event shall be exEended by agreemenE of tshe
parties, pursuanc to SecEion XXIV of this Order, for a period of
time not Lo exceed the actual duration of the delay caused by Ehe
force majeure event. An extension of the Eime for performance of
the obligation direct,Iy affected by the force majeure event sha1l
not, of it,self , bxt.end Ehe Eime for perforrnance of any subseguent
obligacion.

8l-. If EPA'does not agree Ehat Ehe delay or anEicipated
delay has been or wilt be caused by a force majeure evenE, or
does not agree with Respondents on Lhe lengch of the. exEension,
the issue shall be subject to the dispute resoluEion procedures
sec forth in Section XVI of this Order. In any such proceeding,
Eo qualify for a force majeure defense, Respondents shall have
tshe burden of demonstrating by a preponderance of the evidence
thaE Ehe delay or ant.icipated delay has been or will be caused by
a force majeure evenE, EhaE trhe durat,ion of the delay was or will
be warrantred under the circunrstances, thag Respondents did
exercise or are exercising due diligence by using their best
effort,s to avoid and mitigaue the effects of Ehe delay, and thaE
Respondents complied with the reguiremenEs of this secEion.

82. Should Respondents prevail in the dispute pursuanE tro
the previous paragraph, the delay atr issue shall not be deemed a
violation oF or failure or refusal tro comply wiEh this Order.

XXX. REI}IBI'RSEMENT OF RESPONSE COSTS

83. On or before the effecEive date of this Order,
RespondenLs shall pay $53,484.64 Yo the Unitred Stratres as
reimbursemenE of past response cosEs incurred wiEh respect to the
sit,e.

84. AfEer the end of each calendar year in which this Order
i-s in effecE, EPA shal1 submiE to Respondent,s an accounting of
response costs j-ncurred by the United St,aEes in connection with
this Order. Such costs shall include, buE not be timited to, all
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direct, and indirect. response coses incurred by the UniEed States.
The first. accounEj-ng shall include costs incurred by ehe
Unit.ed States before the effective daLe of this Order lhat were
not reimbursed as pasL costs under the previous paragraph.
Respondents shall reimburse the United States for aII uncontested
response cosEs. Respondents' pa)rment must be neceived by Mellon
Bank by 1:00 pm EST on or before Ehe payment due date. If the
payment due date falls on a weekend or a federal holiday, full
paymenE. must be received by Me11on Bank before 1:00 pm EST on or
before Ehe last business day prior to Lhe pa)rment due daEe (see
Paragraph 86.

85. The accounting described i-n the previous paragraph
shall consist of a cost sunmary. If RespondenEs desire
additional information, RespondenEs may reguesE a copy of the
SCORE$ report (or its equivalent,) and any additional summary
informaeion necessary to identify costs not included in the
SCORE$ report. The pendency of any such requesL shall not excuse
Respondents from,making any required pa)rmenL aE uhe t,ime such
payment is due. ''RespondenLs expressly vraive the right to request.
additional documbntation -

86. Respon'denEs may conbest pa)zment, of any cost under
Paragraph 84 if they determine Ehats the United Suates has made an
accountring error or has included a cosE item bhat is inconsistent
wiEh ehe NCP by initiating disput.e resol-ution under section xvl
of this Order before paymenE, is due. The written requesL for
dispute resolut,ion shall specifically identify the eontested
costs and provide a deEailed errpl-anation of trhe basis for the
objection. In t,he dispuEe resolution process, Respondents bear
the burden of proving that, an accountsing error has been made or
that the costs are inconsistent with tshe NCP.

87. If any dispute over costs is resolwed before paymenE is
due, the amounE due will be adjusted as necessary. If the
dispute is not, resolved before palzment is due, RespondenEs, on or
before the due date, sha1l pay the fu1l amount of the contested
costs into an escrow accoune in a bank duly chartered in the
staEe. RespondenLs shall simulLaneously EransmiE a copy of Lhe
check Eo ehd EPA Project Coordinator. If Respondents
subseguenLly prevail in all- or parE of Ehe dispuEe, Respondents
may wit,hdraw from the escrour accounE the amount upon which they
prevailed in the disput.e plus interesE accnred on such amoun!.
If Respondents do nots prevail in a1t or parts of Ehe dispuEe, the
full amount. owed to EPA sha1l be wiEhdrawn from the escrow
account and Ehis amount, plus interesc calculated in accordance
with Paragraph 89 of this section, shall be transmieted tso EPA
wiEhin three days after trhe completrion of dispuEe resolutrion.

88. For all paymeBts under this sect,ion, Respondents shall
remit a cerEified or cashier's check, made payable to trhe
rHazardous Substance Superfund, n Eo Lhe following address:
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a

Me]lon Bank
EPA Region VIIT
Att.n: Superfund Accounting
PosE Office Box 360859
Pit.tsburgh, PA l-5251-6859

or oEher such address as EPA may designaEe in writing. Paltments
musE be designated as rrResponse CosEs--Leeds Silwer Reclamation
site" and sha1l reference the payorrs name and address, the EPA
siEe identification number SiEe No. X8, and Ehe docket nunlcer of
this Order. Copies of the transmit.t.al- lett,er and check shall be
senc to the EPA Project Coordinator at the time of payment.

89. If palmenE is not received by Mellon Bank prior to 1:00
pm EST on trhe palment due daEe or, if Lhe pa)rment due daEe falls
on a weekend or a lega1 federal holiday, by 1:00 pm EST on the
lasc business day prior to the pa)rment due date, interesE shaIl
accrue from the effectiwe daEe of this Order for uhe costrs
specified in Parggraph 83, and from Lhe datre of trransmiEtal of
the accounging, for the cosEs specified in Paragraph 84.
InteresE shal1 accrue on the unpaid balance until such costrs and
accrued interestr have been paid in fulI. The inEeresE rate shall
be Ehe rate specified for interesu on investments of the
Hazardous Substrances Superfund in aeceion 107 (a) of CERCLA,
42 U.s.c. S 9607(a). InEerest will be compounded annually- on
October 1 of each subsequent fiscal year, any unpaid balance will
begin accruing'interest au a new ratse to be determined by the
secrecary of t.he Treasury.

90. The United States reaerves iEs rights to bring an
action against Respondents Lo enforce the cosL reimbursemenE
provisions of Lhis Order, to seek penalties pursuant Eo
section l-09 of CERCLA, 42 U.S.C. S 9609, and Eo bring an action
pursuan! Lo section 107 of CERCLA, 42 U.S.C. S 9507, to recoup
response costs'seE forth in the accounting nou reimbursed by
RespondenEs. EPA also reserves iEs rights tro recover any pasE or
future costrs not reimbursed under this Order.

XX. R.ESERVATIONS OF RIGETS

91. Exceptr as expressly prowided in Ehis Order, each party
reseri/es'a11 rights and defenses it may have. Nothing j-n this
Order shall affect EPA's removal authority or EPA'S response or
enforcement authorit,ies including, but noE limiged to, uhe right
Eo seek injunctive relief, stipulated penalties, sLatutory
penalEies,-and/or puniEive damages, nor shall preclude the United
Staues from taking action to eniorce Ehis Order, nor from taking
any action pursuantr Eo CERCITA or any other available lega1
auLhority.
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XXI . DISCIJAIMERS

92. The execution and implementation of this Order by
Respondents does not necessarily indicate agreemenc wit,h EPA's
Findings of Fact and Conclusions of Law. Furthermore, the
part.icipation of Respondents in this Order sha]1 not be
considered an admission of liability and is noE admissible in
evidence againsE Respondents in any judicial or administrative
proceeding other than a proceeding by the United StaEes,
including EPA, to enforce this Order or a judgment relaEing Eo
its. Respondent.s reE,ai!. their righEs !o assert claims against
otsher potentially responsible partries at the site. However,
RespondenLs agree not, Eo contest Ehe walidity or terms of Ehis
OrdEr, or the procedures underlying or relating to it, in any
acEion brought, by the Uniued StaLes, including EPA, to enforce
its terms.

93. Nothing in this Order is intended Eo release any
claims, causes of actrion, or demands in 1aw or equity of any
parEy againsE anlz eneity not. subject to Ehis order for any
liabilitv arisinE ""' "L::.'"oil1*':;;:""ns to the si.e'

-.--.:-
94. In ent,ering into t,his Order, RespondenEs waive any

right to seek reimbursement under section 106 (b) of CERCLA,
42 u.s.c. S 96o6(b), for cost.s reimbursed or work performed under
this Order. Respondents also waiwe any righu to present a claim
under section 111 or 112 of CERCIJA, 42 U.S.C. SS 9611 or 9612.
This Order does not const,itut.e any decision on preauthorization
of funds under sectrion 111 (a) (2) of CERCLA, 42 IJ.S.C.
S 9611 (a) (2). Respondents furt.her waive all other staLutory and
common law claims against Ehe Unj-Led St,aces including, buE not
limited Eo, contribution and counterclaims, relaEing Lo or
arising out of conduct of this removal action.

95. Nothing in this Order shall conslituEe or be construed
as a release from any claim, cause of action, or demand in 1aw or
equity against any person, firm, partnership, subsidiarY, or
corporation'for any liabilicy it may have arising ouE of or
relating in any way to Ehe generation, storage, treaEment,
handling, transportauion, release, or disposal of any hazardous
substances, polluEanEs, or contaminant.s found au, taken to, or
traken from the site.

96. RespondenEs shall bear their or^nr costs and atstorneys
fees.
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XXIII . FINA}IEIAI, ASST'RA}ICE, INSI'RANCE, AT.{D INDEMNIFICATION

9'7. Respondents shall establish and maintain a financial
instrument or trusE account or oLher financial mechanism
acceptsable to EPA, funded sufficiently Eo perfonn the work and
any otsher obligations reguired under Ehis order, j-ncluding a
margin for cost overruns. On or before Ehe effective date of
this Order, Respondents sha1l fund the financial insEruments or
t,rust account sufficiently Lo perform the work reguired under
this Order projected for Lhe period beginning with Ehe effective
date of the Order Ehrough the end of Ehe current calendar guarter
year and on or before Lhe 15th day of each calendar year quarter
thereafter, Respondents shall fund Lhe financial instrrumenE or
E,rust account sufficiently to perform tshe work and other
acEivities required under this.Order projected for Ehe succeeding
calendar year quarter.

98. If, aE any tj-me, the neE worth of the financial
insErument or trlrsL account is insufficient to perform tshe work
and oEher obligaFions under Ehe Order for the upcoming quarter,
RespondenEs shalI provide writ.t,en noEice to EPA witrhin ? days
after trhe net wort.h of Ehe financial instsrumenE or trusE account
becomes insufficibnt. The writ.t,en noLice sha1l describe why the
financial instrumenE or Erust account is funded insufficientsly
and ocplain what actions have been or will be Eaken to fund the
financial instrumenE or ErusE account adequately. EPA reserves
the right Eo EerminaEe this Order if funding becomes or will-
become inadequate.

99. The UniLed SEaces shalL noL be liable for any injury or
damages t,o persons or properLy resulEing from acts or omissions
of Respondents or their conLractors in implementing the
requirement,s of this order.

100. Respondentrs agree to indemnify and hold the UniEed
StaEes Government, iLs agenci-es, departmenEs, agents, and
employees, harmless from any and aft claims or causes of actrion
arising from or on account of acEs or omissions of Respondentrs,
tbeir employees, agents, _servant,s, receivers, successors, or
assigns, or any persons including, but not limiged to, firms,
corporations, subsidiaries, and conEractors, in carrying out
activities under trhis Order. The UniEed SLaEes Gowernment or any
agency or auEhorized represenEat.ive thereof shall not be held as
a party tro any cont,ract enE,ered inuo by Respondents in carrying
out acLiwities under this Order.
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v XXIV. EFFECTTVE DATE AIID SI'BSEOI'ENT MODIFICATION

101. The effective date of Ehis Order shall be the date iE
is signed by EPA.

LO2. This Order may be amended by mutrua1 agreements of EPA
and RespondenEs. Amendments shall be in writing and shal1 be
effecuive when signed by EPA. EPA ProjecE CoordinaLors do not
have the authoriLy to sign amendments to the Order.

103. No informal advice, guidance, sugigesEions, assurances.
or commenEs by EPA or its authoiized represengatives shall modify
the terms and conditions of this Order or relieve RespondenEs of
their obligations under this Order, including their obligations
to obtain formal approvals. Any deliverables (other than
progress reports),-ipecifications, schedules, and.work required
by inis order are, ubon written approval by EPA, incorporaEed
into ghis Order. Any non-compliance with such EPA-approved
docunenEs shalI be considered a violation of or failure or
refusal to comply with Ehis Order.

Try. TERMTNATTOI,T AIID SATTSFACTTON

104. This Order shall EerminaLe when Respondentrs
d.emonstrate in writing and certify Eo the saLisfact,ion of EPA
t.hat all act.ivities reguired under this Order, including any
addiLional work, payment of response costs, and payment of any . -stipulaEed penal-tie! demanded by EPA, have been performed or paid
and EPA has approved the certification in wrieing. This noEice
shall nou, howEwer, E,erminaEe Respondenls' obligatsion Eo comply
with any continuing obligation of this Order, including, but noE
limiE.ed- uo, those setr fortrh in Sections II, XV, XXII, and :O(III
of this Order.

105. Tlre certification shall be signed by a responsible
official representing each RespondenE. Each representrative shall
make trhe following aitestaEion: nI certi-fy Chats Ehe information
contained in or accompanying uhis cert.ificatsion is Erue,
accurate, .a+d complete. r' For purposes of Chis Order, a
responsible'offj-cial is a corporate official who is in charge of
a principal business function.

XTffI. SIGNATORIES AI{D COI'NTERPARTS

105. The undersigned representatives of Respondentss certify
c.hat t,hey are fu1ly authorized Lo enter into Lhe terms and
eondiEions of this Order and to execute and }egally bind the
parties they represent to this documenE.
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LO7. This Order may be execuEed in any number of

counterparts, each of whlch when executed and delivered tro EPA

shall be deemed Lo be an original , buE such counterparE.s shall
together consE.itrutre one and the same documenc-

IT IS SO AGREED:

RESPONDENTS

5M, INCORPORATED

BY:

KERL.,EY MfNING CHEI'1ICAI,,S,

BY:

INCORPORATION

I

TECH-SYM CORPORATION

BY:

IT IS SO ORDERED AND AGREED:

ENVIRONMENTAIJ .PROTECTION AGENCY, REGION VIII

,lohn R. Giedt, Chief
Emergency Response Branch

i
I

I

DATE:

DATE:

DATE:

DATE:


